Abstract
Introduction
The theory of the softness of international law has been gaining signifi cant currency in international legal scholarship over recent decades. Its proponents have argued that not only has law proven soft, but so have governance, 1 law-making, 2 international organizations, 3 enforcement, 4 and even -in a critical legal perspective -international legal arguments. 5 The general idea of softness commonly rests on the presupposition that the binary nature of law is ill suited to accommodate the growing complexity of contemporary international relations, and that complementary normative instruments are needed to regulate the multi-dimensioned problems of the modern world.
It is no surprise that such a vision of international law has raised the hackles of those who are commonly portrayed as positivists. 6 These scholars have generally been drawing on the idea that law is either hard or not law at all. 7 It is true, as the proponents of softness contend, that positivists have sometimes failed to grasp the full extent of the evolutions affecting the regulatory tools which are used in contemporary international relations. It must be acknowledged, however, that the positivist criticisms of the softness of international law have been overly played down and scarcely addressed. This article tries to unravel the reasons why the fundamental fl aws of the softness theory on which positivist lawyers have shed some light have been so widely ignored. It will be submitted that the careful eschewing of the fl aws of the softness theory spotted by positivists refl ects the unease felt by contemporary legal scholars as to the limits of their fi eld of study. In particular, it will be argued that the quest for softness amounts to an endeavour by scholars to broaden the international law discipline beyond its original ambit with a view to expanding the potential objects that they can seize and study. Drawing on this critical argument, this article will ultimately seek to offer a refreshed and modernized version of international legal positivism.
Although the theory of the softness of international law has gained ground with respect to various mechanisms of the international legal order, as is alluded to above, this article zeroes in on the softness of law itself, fi rst because it has attracted most of the attention of legal scholars. Moreover, focusing on the softness of law proves more illuminating because the debates revolving round the concept of ' soft law'provide better hints at the underlying motivations which drive those who seek to stretch the limits of law beyond its classic ' frontiers ' . 8 The lessons learnt as regards the underlying doctrinal agenda of the proponents of the soft law theory which this article attempts to lay bare will nonetheless remain transposable to the other components of the softness theory.
This article starts by recalling the premises of the positivist objection to soft law. More precisely, it will draw upon the classical theory of legal act to which positivists resort and which allows us to distinguish two types of soft law, each of them having been the object of different criticisms. It will then be explained that, while one dimension 5 Kennedy, ' The Sources of International Law ' , 2 American U J Int 'l L and Policy (1987) 1, especially at 20 -21. of soft law proves to be inextricably fl awed from a positivist standpoint, positivism preserves the validity of the other aspect of soft law (part 1 below). The argument that the positivist objections to soft law do not invalidate soft law in its entirety will help to elucidate the motives for shunning the positivist criticism and provide inklings on how the limits of international law and the role of international legal scholars are perceived today (part 2 below).
The Positivist Criticisms of Soft Law
The entire positivist critique of the softness of international rests on a two-fold classification, which is a distinction between legal acts and legal facts (see A below) and one between the instrumentum and the negotium (see B below). This taxonomy needs to be briefl y recalled here as it contributes to the understanding of the positivist objections to soft law.
A The Premises of the Positivist Objection to Soft Law
Subject to some exceptions, 9 positivist scholars generally reject the idea of softness on the basis of their theory of the legal act, that is a coherent and systematic set of analytical principles that allows one to capture those state behaviours which fall within the realm of law. 10 In this respect, it is particularly bewildering that those scholars who have wholeheartedly supported the theory of the softness of law have shied away from disclosing their own understanding of the concept of legal act.
11 This has been particularly true for Anglo-Saxon scholars, in sharp contrast to French legal scholars.
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Why so little attention has been paid to the theory of the legal act by some strands of legal scholarship may be explained by reasons pertaining to the legal tradition of each author. Indeed, one must acknowledge that theories of the international legal act are, to a large extent, a mere transposition of domestic theories. 13 of French scholars to devise a fully-fl edged theory of the legal act is probably not surprising, given the overarching importance that it has in the civilist legal tradition.
14 Short of a sound theory of the legal act, one can hardly grasp the basic canons of the positivist attack on the softness theory, which is why some of them must be recalled here. As a starting point, positivist scholars classically highlight the fact that many state behaviours ignite specifi c consequences in the legal order. These consequences usually boil down to the effects generated by the application of existing legal rules. For instance, a behaviour which contradicts an international norm will trigger an obligation to cease the wrongful act 15 and the obligation to compensate any injury that more or less directly arises from it. 16 Likewise, the behaviour of a state which constitutes a practice in line with similar prior practice by other states will partake in the emergence, the generation, or the consolidation of a customary rule. 17 On the contrary, the behaviour which is at odds with a fl edgling customary rule may dampen its existence or permit the state concerned to circumvent the rule once it has been consolidated. 18 By the same token, the recognition by a state of a new entity will help such entity bolster its effectivité and eventually qualify for statehood. 19 The foregoing are thus illustrations of behaviours which yield some legal consequences in the legal order. Even though legal consequences are attached to these behaviours and even though they take the form of an act, they are not necessarily, in the eyes of positivist lawyers, legal acts in the strict sense.
To enable it to qualify as a legal act, the legal effect of the act in question must directly originate in the will of the legal subject to whom the behaviour is attributed and not to any pre-existing rule in the system. 20 In that sense, the legal act is what usually allows legal subjects to create new rules, 21 obligation is not a constitutive element of legal acts, as is explained below. 22 The will to create rights and obligations which is embedded in the legal act is naturally subject to the few rules pertaining to international public order 23 and which may impinge on the validity of the act itself. 24 It remains true, however, that despite the existence of rules regulating the expression of the intention of the parties, the act concerned directly originates in the will of its authors.
On the contrary, those acts which yield legal effects but which are not a direct consequence of the will of legal persons cannot be considered legal acts. Their legal effects originate in the legal system itself, which provides for such an effect prior to the adoption of the act. 25 Their fallout in the legal order is usually envisaged by what are called secondary rules of this system. 26 Because these legal effects are not the direct consequence of the will of the state but stem from a pre-existing secondary rule of the system, the acts generating them cannot be construed as legal acts in the strict sense. From a positivist vantage point, they are legal facts ( ' faits juridiques ' ), even though they take the form of an act.
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It could be objected to this mainstream positivist premise that legal persons are aware of the pre-existing secondary rules of international law which attach a given legal effect to a given behaviour. A state may thus seek to set off the former by adopting the latter. This objection is classically countered by positivists by recalling that, in this hypothesis, the legal effects are not the direct consequence of the will of the state. They are directly caused by the secondary rules in question, the will of a state wishing to trigger these consequences being only their indirect cause. It may also be objected to the aforementioned conception of the legal act that the production of legal effects is never linked to the will of the subject, but to a pre-existing rule in the legal system which provides that such will generates legal effects like, for instance, the pacta sunt servanda rule in the case of bilateral or multilateral legal acts. 28 This, however, does not suffi ce, according to positivists, to demote a treaty to a legal fact as described 22 See infra, at B. above. Through the application of the pacta sunt servanda rule -or through any equivalent principle pertaining to the effects of unilateral acts 29 -the authors of the legal act determine, subject to a few curtailments relating to public order, 30 the entire extent of the rights and obligations they wish to create, whereas those at the origin of a legal fact can only decide whether or not to trigger those consequences which have been pre-defi ned by the international legal order. 31 One must acknowledge that such a distinction between legal fact ( fait juridique ) and legal acts is not always easy to fathom, especially when legal facts take the form of an act. Some strands of international scholarship are unfamiliar with it. This is well illustrated by the rules on State Responsibility devised by the International Law Commission. The English text understands responsibility as the rules which apply following the commission of a wrongful act , while the French text refers to those rules which apply to the commission of a ' fait internationalement illicite ' (internationally wrongful fact). It is worthy of mention that the commentary on the Articles on State Responsibility does recognize that the English translation is inadequate and that, conceptually speaking, rules of state responsibility deals with the consequences of a legal fact, and not those of a legal act:
The French term ' fait internationalement illicite ' is better than ' acte internationalement illicite ' , since wrongfulness often results from omissions which are hardly indicated by the term ' acte ' . Moreover, the latter term appears to imply that the legal consequences are intended by its author. For the same reasons, the term ' hecho internacionalmente ilícito ' is adopted in the Spanish text. In the English text, it is necessary to maintain the expression ' internationally wrongful act ' , since the French ' fait ' has no exact equivalent; nonetheless, the term ' act ' is intended to encompass omissions, and this is made clear in article 2.
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Although diffi cult to grasp and occasionally ignored in certain legal traditions, this distinction between legal acts and legal facts helps one to understand the various dimensions of the softness thesis as well as their respective criticisms. Drawing on the distinction between legal acts and legal facts, it can solidly be argued from a positivist standpoint that the claim of the softness of international law does not pertain to those behaviours which create legal effects irrespective of the will of the state ( fait juridique ). There is no such thing as a soft international legal fact . In a positivist logic, although contested, softness can be envisaged only in connection with legal acts in the strict sense, as it is necessarily the outcome of the intention of the subjects, not the result of a pre-existing rule of the international legal system. In other words, softness is not programmed by the international legal order but is simply determined by its subjects and, for that reason, only legal acts can prove soft.
Because softness results from the will of the subjects of the international legal order (and therefore concerns only legal acts), a distinction can be drawn between two types of softness. Indeed, when devising a legal act, international legal persons must determine two elements, to each of which corresponds a type of softness. First and by defi nition, a legal act contains what its author(s) have/has wished. This is classically called the negotium . This will is usually recorded in a document or an instrument which is classically called the instrumentum . The instrumentum is the ' container ' . 33 The authors of the legal act have full control of both the negotium and the instrumentum . In that sense, they determine both the content and the container. This distinction between negotium and instrumentum thus leads one to distinguish two sorts of softness. It will be shown that one of them is beset by fundamental conceptual fl aws and inconsistencies in a positivist logic. The reasons for the continuous and deliberate overlooking of these fundamental fl aws by the supporters of the soft law theory will help unravel the doctrinal project of some of the staunchest supporters of soft law.
B A Fragmented Criticism: Soft Instrumentum and Soft Negotium
Drawing on the distinction between the negotium and the instrumentum , one can ascribe two meanings to the term soft law. It must be noted that these two meanings seem rather estranged from the understanding that its alleged inventor had in mind when he coined the expression ' soft law ' . Indeed, many seem to trace the term soft law back to Lord McNair 34 even though it is not entirely certain that Lord McNair contemplated anything like a soft negotium or a soft instrumentum . It may be that he simply alluded to the dichotomy between lex lata and lex ferenda . 35 But whatever these squabbles about paternity, only their current meaning should matter here. In contemporary international law either the instrumentum or the negotium can be softened. The softness of the instrumentum pertains to the choice made by the legal subjects of an instrument which lies outside the realm of law (see section 1). When it concerns the content of their agreement, that is the negotium , it refers to a legal act 33 Such a distinction was already made by Kelsen, ' Theorie du droit international public ' 84 Collected Courses (1953 -III) 136. This distinction was also made by special rapporteur Brierly of the ILC on the Law of Treaties: ' [a] certain linguistic diffi culty must … inevitably pervade the framing of rules for the conclusion of treaties. This is especially the case when the term " treaty " is used primarily to connote the instrument or document embodying a binding agreement rather than the agreement itself … It is innocuous provided that it does not obscure the real nature of treaty, which is a legal act or transaction, rather than cast in non-normative terms which do not, as such, fetter the freedom of their authors (see section 2). A few words must be formulated about each of these types of softness.
Soft instrumentum
The instrumentum is soft when parties decide to resort to an instrument other than a formal treaty or a binding unilateral declaration. This does not offer much diffi culty when their will is recorded in the non-binding resolution of an international organization or the fi nal declaration of a conference. The choice of any of these instruments generally suffi ces to indicate the intention of the parties not legally to commit themselves. It is slightly more uncertain when they choose a gentlemen's agreement, 36 as informal agreements do not classically indicate whether the parties wished to be bound by law. 37 Leaving aside the controversies about the methods of identifying the will of the parties, 38 legal subjects can thus agree to live up to a certain behaviour but decide not to include their agreement in a treaty or a unilaterally binding act, thereby making use of the various types of soft instrumentum . It is undisputed, even by positivists, that acts with a soft instrumentum still produce legal effects. For instance, they can play a role in the internationalization of the subject-matter, 39 provide guidelines for the interpretation of other legal acts, 40 or pave the way for further subsequent practice which may one day be taken into account for the emergence of customary international norm. 41 It is precisely because they yield these legal effects that many scholars continue to qualify these acts as ' law ' despite their soft instrumentum . It is the qualifi cation of those acts with a soft instrumentum as soft law which has attracted most of the positivist attack. The criticisms levelled against this understanding of soft law draws upon the belief that law can accommodate a large range of grey without losing its binary character and, in this sense, remain a suffi ciently well-equipped normative table to enshrine the rules which states deemed necessary to tackle modern problems. 43 More particularly, positivist critics of soft law, in the light of the theory of the legal act depicted above, contend that the legal effects which these soft instruments generate do not suffi ce to upgrade them to any sort of legal act. The legal effects which they create result from their being a legal fact and not a legal act . Being merely a fact generating legal effects irrespective of the will of their authors, they cannot qualify as legal acts, and thus as law. 44 They simply remain, from a positivist vantage point, facts to which some legal effects are attached. Positivist scholars further argue that soft law is a redundant concept since, if applied to any specifi c set of circumstances, it turns into either hard law or no law at all. 45 In that sense, one of the most serious weaknesses of the soft instrumentum theory relates to its self-contained character in the sense that it inextricably falls back on the binary structure of law. 46 Eventually, positivists bemoaned the confusion that such a qualifi cation brings about which, in turn, can weaken the general authority of law. 47 All in all, as long as soft law means a rule with a soft instrumentum , there is no place for such a concept in the international legal order from a positivist standpoint.
Against the backdrop of the aforementioned theory of the legal act, it is submitted here that the positivist criticisms of the softness theory, although they may be exaggerated in a few respects, rest on solid arguments. One can hardly see the added value of soft law understood as a legal act with a soft instrumentum , leaving aside the useful label that it can constitute to describe the legal effects of a given kind of legal facts . It is of particular interest to note that the supporters of the soft law theory have hardly taken pains to rebuff or challenge the above-mentioned positivist attacks. They have usually preferred to fend them off through a general attack on the fustiness of positivism 48 or simply to keep on referring to the effects which the fact concerned may generate but which -as has been explained above -do not suffi ce to make that fact a legal act. 49 This article argued earlier that one of the reasons why the supporters of soft law have failed properly to address the positivist criticisms pertains to unfamiliarity with the theories of the legal act on which the positivist criticisms rely, and particularly the extent to which they confuse legal acts and legal facts -a confusion pointed out by Crawford in his commentary on the ILC Articles on State Responsibility. 50 It is added here that this may not be the sole reason. This article argues that the all-out defence in which some supporters of the soft instrumentum thesis have engaged may, more fundamentally, be explained by their understanding of the limits of international law and their role herewith. Such an agenda emerges even more clearly once it is shown that, from a positivist viewpoint, the soft law thesis is not entirely fl awed, as the negotium of a legal act can be softened without invalidating the legal act or demoting it to a legal fact .
Soft Negotium
As was explained above, the authors of a legal act have an absolute mastery over the law-making process. They can thus choose to soften the instrument to which their agreement is consigned. But they can also decide to resort to a fully-fl edged formal legal instrument while softening its content. More precisely, they can adopt a legal instrument which is non-normative, that is, an act which fails to provide any precise directive as to which behaviour its authors are committed to. It is true that the soft content of an instrument may be interpreted as an intention to exclude resort to a hard instrumentum . 51 But this is not necessarily the case. Legal persons can choose to resort to a binding legal instrument but soften its content by ensuring that it does not lay down any specifi c obligation and design it in such a way that the addressee retains a right to opt out or to defi ne its scope of application. This is what has been called by some authors the adoption of ' conventional resolutions ' 52 or that of instruments with a ' soft formulation ' . 53 According to the positivist schema described above, those instruments -or those parts of instruments -which do not lay down any precise directive as to conduct and which are not cast in normative terms can be deemed to constitute another type of soft law because of the softness of their negotium .
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While soft law understood as an act with a soft instrument proves deeply fl awed in the light of the above-mentioned distinction between legal act and legal facts , the same distinction does not bring about a similar rejection of this second category of soft law. The compatibility of legal acts endowed with a soft instrumentum with the premises mentioned above, however, presupposes that the formulation of clear obligations is not a constitutive element of any legal act. Accepting that there may be legal acts with a soft negotium means that the normative character of an act is not the prerequisite of its 50 Cf supra note 32. 51 Widdows, supra note 37, at 124. 56 It seems to be commonly agreed today that a legal act ought not to be normative to be legal. 57 Likewise, the positivist acceptance that soft law may refer to those acts whose negotium is soft rests on the assumption that the normative character of a legal act is not a condition of its validity . This does not seem to be disputed, as the Vienna Convention on the Law of Treaties does not elevate the normative character of a conventional act into a condition of its validity. 58 It is bewildering that those who have construed the formulation of clear obligations as a constitutive element of any legal act have simultaneously hinted at the idea that a legal act which is not normative is invalid. 59 It must be noted that the consistency of this second category of soft law with the positivist premises is in line with practice in this respect. Indeed, numerous treaties nowadays enshrine such a soft negotium . One of the most obvious examples is provided by the 1995 Council of Europe Framework convention on the protection of national minorities, which deliberately falls short of defi ning the concept of minorities, leaving it to the parties to determine whether there are national minorities on their territory.
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Such (parts of) conventions the (scope of) application of which is to be determined by the parties are said to be ' potestative ' . They have no normative character, as they fail to provide any directive as to which behaviour the parties should adopt irrespective of their own will.
The International Court of Justice has already been called upon to grapple with a rule which was deemed non-normative in this sense. In the North Sea Continental Shelf case , the Court assessed the customary character of the equidistance principle enshrined in Article 6 of the 1958 Convention on the Continental Shelf. On this occasion it asserted that the norm at stake had fi rst to be of a ' fundamentally normcreating character such as could be regarded as forming the basis of a general rule of law ' . 61 The Court drew on the idea that any conventional rule must contain a directive for it to be able one day to crystallize into a customary international rule. The Court Compare Jacqué, supra note 13, at 69 -70 and Jacqué, supra note 11, at 383. took mainly into account in particular the profound indeterminacy of the concept of ' special circumstances ' which determines the qualifi cation to the equidistance principle and deemed that the principle of equidistance enshrined in the 1958 Convention was not normative. Because the principle of equidistance did not provide for a given behaviour to be adopted by the parties, the Court concluded that it could not crystallize or generate a rule of customary international law. 62 Provisions which are purely indicative or suggestive, and which therefore do not formulate any obligations, should also be considered to be endowed with a soft negotium . 63 Such provisions have sometimes been portrayed as ' emotional ' provisions 64 or ' empty shells ' . 65 Preambles to international treaties usually constitute a relevant illustration. But operational provisions can also be of a soft character when they merely proclaim a few guiding principles, or ' peace ' , ' amity ' , ' friendship ' between the parties. These provisions constitute soft negotiums . This was made clear by the International Court of Justice in the case pertaining to the Military and paramilitary activities in Nicaragua where it concluded that Article 3(d) of the Charter of the American States 66 did not provide for any sort of obligation on the parties. 67 Likewise, in its judgment on the preliminary objections in the Oil Platforms case, the International Court of Justice considered that Article I of the 1955 Treaty of Amity, Economic Relations and Consular Rights between Iran and the United States, according to which ' there shall be fi rm and enduring peace and sincere friendship ' , did not contain any obligation. It was only meant, according to the Court, to ' stress that peace and friendship constituted the precondition for a harmonious development of the commercial, fi nancial and consular relations between the parties and that such a development would in turn reinforce that peace and that friendship ' .
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A third form of instrument with a soft negotium is provided by those agreements which are not self-suffi cient in the sense that they require complementary instruments for their scope to be fully defi ned. 69 This is commonly the case of framework conventions which abound in the fi eld of environmental law 70 or non-proliferation.
These types of soft negotium usually come together with provisions which require the parties to adopt complementary instruments ( pacta de contrahendo or de negociando ) 72 which will fl esh out the directives contained in the original instrument. Even though contemporary practice has thus shown the growing adoption of instruments with a (partly) soft negotium , such softness should be carefully gauged and should not be exaggerated. For instance, those conventions which provide for a given obligation to be abided by ' where necessary ' , 73 ' to the extent possible ' , 74 ' as far as possible ' , 75 ' as appropriate ' , 76 ' in accordance with its capabilities ' , 77 ' within available resources ' 78 are not potestative, as a third party could objectively determine, in concreto , the behaviour which is hereby required.
As is explained above, the use of the expression ' soft law ' to designate these norms which are not cast in normative terms naturally presupposes, of course, that the existence of specifi c obligations is neither a constitutive element of any legal act nor a condition of the validity of any legal act. Because these acts are legal acts which are entirely valid, they can, even from the positivist vantage point described above, be considered to be law. The absence of normative character, however, requires that their legal character be qualifi ed. The adjective ' soft ' may play such a qualifying role. It is therefore not surprising that, although they bemoan the developments of such norms, 79 positivists seem to accept the concept of soft law to single out those instruments the negotium of which is soft. 80 The partial endorsement of the soft law thesis by positivist scholars makes the steadfastness and determination of those who support the theory of softness in all its dimensions even more suspect. Indeed, it is baffl ing that supporters of softness have generally ignored the positivist attack on the qualifi cation of acts with a soft instrumentum as soft law and failed to recognize the merits of the restriction of the soft law concept to those acts which are endowed with a soft negotium . Against that backdrop, the following section comments on the possible motives driving those who wholeheartedly endorse the soft law thesis in all its dimensions with the aim of identifying their conception of the limits of international law and the way in which they construe the role of international legal scholars. Convention on Biological Diversity, supra note 74, Art. 5. 76 Ibid ., Art. 16.3. 77 Ibid ., Arts 6 and 20. Abi-Saab, ' Cours general de droit international public ' , supra note 34, at 209 -213; d'Aspremont, supra note 44, at 520; Gruchalla-Wesierski, supra note 54, at 39 -40.
The Scholarly Quest for New Legal Materials
In the fi rst section it was explained that, in a positivist perspective, qualifying acts with a soft instrument as soft law amounts to confl ating legal facts and legal acts . The second part of this article argues that the eschewal by the unconditional proponents of the soft law thesis of its fundamental weaknesses is symptomatic of the unease currently felt by many international legal scholars. This embarrassment drives many scholars to stretch the limits of their fi eld of study. Indeed, in trying to capture acts which are, from a positivist perspective, intrinsically outside the realm of law, they basically seek to enlarge the object of their science and consider international law as anything with an international dimension. 81 It is the aim of the second part of this article to explore the reasons underlying such a proclivity.
One mundane explanation of this attempt to secure new fi elds of study pertains to the assumption that law is necessarily good. There is indeed a widespread propensity among lawyers to consider that any legal instrument is better than no instrument at all, as if the development of law necessarily constituted an improvement. Seen in this light, law is thus conceived as an essential condition of any systematized form of community 82 and as the only alternative in the Hobbesian brutal state of nature.
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Any new legal regulation is a step towards the greater integration of the community away from the anarchical state of nature. This all-out enthusiasm for the ' international ' 84 is probably rife among contemporary advocates of the soft instrumentum thesis.
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Emboldened by the feeling that law is necessarily good, the soft instrumentum thesis brings about the impression that the more the world is regulated by law, the better it is. In this sense, bestowing legal value on intrinsically non-legal instruments comes down to extending the sphere of ' goodness ' of law. The author of this article believes that such a basic assumption is oversimplifying. Many recent developments − like networks among governmental offi cials or This was insightfully highlighted by Klabbers, supra note 46, at 383. transnational law 86 − have shown that non-legal instruments may prove more adapted to the speed and complexity of modern international relations and are more and more resorted to in practice. 87 Non-legal instruments can be at least as integrative for a community as legal ones. 88 This means that the use of non-legal instrumentum is not a sign of the disintegration of a community. It simply shows that the members of a community have found more practical and convenient means to regulate their relationships with one another. The presupposition that law is good thus does not suffi ce to explain the tendency of legal scholars to stretch the boundaries of their fi eld of study.
It is submitted here that, by extending the frontiers of international law and by likening legal facts and legal acts , the supporters of the soft instrumentum doctrine aim to alleviate the unease that has followed the sweeping development of international legal scholarship. Indeed, there is no doubt today that international law has acquired an unprecedented importance in legal discourse and has proven to be a paramount component of legal studies. Hence, universities and research institutes have significantly increased the number of staff in charge of teaching and research in the fi eld of international law. At the same time, many people have ' discovered ' their calling for international law. International law has accordingly turned out to be studied as never before. As a result, international legal scholarship has mushroomed and the number of research projects and publications on international law has been soaring. 89 These mutations have paved the way for a proliferation of international legal thinking.
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Although the foregoing may be seen, in some respects, as an encouraging and cheering development, 91 it has not come without its problems. Because scholars are so numerous today, each of them endures much greater diffi culties in fi nding his niche and distinguishing himself. Against the backdrop of an ever-growing community of scholars, there are fewer untouched fi elds and less room for the original fi ndings which are sometime commanded by incongruous institutional constraints 92 93 This makes it far less easy to win one's marks today than it was at the time when international legal thinking was still in its infancy. The greater diffi culty in fi nding a niche has pushed scholars into fi ercer competition and ignited a feeling of constriction, as if their fi eld of study had grown too narrow to accommodate all of them.
Scholars have usually been ingenious in securing ways to distinguish themselves, especially against the backdrop of the unease spawned by a blossoming international legal scholarship. One mundane way of achieving distinction has been to perpetuate the call for reform of international law and portray oneself as an adamant reformist of the system. 94 Advocating fundamental upheaval of the system and overthrowing one's predecessors 95 has sometimes helped one to foster one's identity. 96 Given the widespread and unabated bent for constant reform of many international legal scholars, this identifi cation method has nonetheless proven to be of little avail over the past decades. 97 Scholars have accordingly pursued other paths in their quest for distinction. Many of them have engaged in a reorientation of their expertise towards parallel, already existing, or more specialized fi elds of study. 98 This has been of little help when this reorientation or specialization has subsequently proven to correspond to some ' fashion ' . 99 Many others have chosen to give their research a more theoretical perspective, borrowing from non-legal social sciences like international relations theories 100 or economics. 101 In so doing, these scholars have tried to retain some specifi city and preserved the originality of their contribution to international legal thinking. It is posited here that the aforementioned moves are not the only means used by scholars to allay the diffi culties following the proliferation of legal thinking. Although less visible, many scholars have chosen to advocate an extension of the limits of classical international law by legalizing objects which intrinsically lie outside the limits of international law. This is precisely what the unconditional proponents of the concept of soft law are -consciously or unconsciously -aiming at. It is argued here that, in capturing non-legal acts and importing them into the international legal order, these scholars strive to provide themselves with extra raw material to work with, and therefore reduce the number of scholars focusing on the same object of study. They thus extend the topics which qualify for legal study, thereby easing the strain on all legal scholars. In this sense, extending the frontiers of international law constitutes an artful move to accommodate an ever-growing legal scholarship.
Although these tendencies may be seen as serving a lofty purpose because they help international legal scholars to create a niche, they convey the impression that, nowadays, it is the scholarship that makes the law and no longer the law that makes the legal scholarship . As is illustrated by the underlying agenda of the soft instrumentum thesis, the law, in this sense, exists for the sake of the scholarship. Law is demoted to a pure foil for international legal scholars and merely serves their ambitions, their vanity, and their need for distinction. This instrumentalization of law, whereby the limits of law are determined in accordance with the needs of the legal scholarship (and not the other way round), is probably at odds with the classical picture of a scholarship entirely devoted to the analysis, clarifi cation, systematization, and explanation of international law irrespective of any self-worship. The rejection of this rosy image of the legal scholarship inherent in the argument made here is not ground-breaking. The ' new ' or ' post-modern ' approaches of international law have long undermined this objective vision of scholarship and singled out the self-serving motives which permeate legal discourse. 103 In exploring these motives, this article argues that the selfserving attempt to stretch the boundaries of our discipline boils down to an instinctive quest for ' survival ' for many legal scholars, as they feel constricted in a science which has proven too narrow to accommodate all of us and are enticed to look beyond the classical limits of the international legal order. 104 It is posited here that artifi cially extending our fi eld of study is probably not the most appropriate way to alleviate the pressure fuelled by the proliferation of legal thinking and ease the diffi culties in securing distinction; fi rst because, as is demonstrated by positivists and explained above, such a strategy may come at the expense of the consistency of the system. 105 More fundamentally, the capture of new legal materials offers only a temporary respite as any new ' discovered ' raw material rapidly becomes the centre of attention. With a view to circumscribing the strain inherent in an evergrowing legal scholarship, it seems more astute to reconsider the role that one, as a scholar, wants to play. It is particularly argued here that international legal scholars should operate an upheaval of their vision of the addressees of their discourse . This means that they should devote most of their energy to clarifying and explaining the law 106 for those who are effectively using it , and not just for those who study it in a purely academic perspective. 107 In other words, we should read, think, and write not only for ourselves and our peers but also for those who are actually in need of a clearer and more systematized picture of the international legal order, its mechanisms, and the articulation between its growing sub-fi elds. Such a shift of addressees seems even more necessary against the backdrop of the burgeoning of the sub-fi elds of international law and the so-called ' fragmentation ' 108 which accompanies it, as the latter inescapably compounds the interaction between the various parts of the system, 109 thereby calling for more problem-solving expertise. This understanding of the role of scholars, which does not rule out any public role or participation in public affairs, 110 naturally brings back a more problem-solving approach of international legal scholarship and turns the spotlight on topics which, in the post-modern era of international legal thought, have incrementally taken a back seat. It means a return to a (pre-)modern and more traditional conception of the scholarship, that is a scholarship which, through testing hypotheses, aims at describing, explaining, and predicting the (ir-) regularities for those who actually use international law.
Such a return to a problem-solving concept of the role of scholars in order to alleviate the strain spawned by the proliferation of international legal thinking no doubt confl icts with militant doctrines of international law. 111 It may be that some will also perceive it as a rebuke to critical legal approaches. 112 While the conception of the role of legal scholars advocated in this article is defi nitely at odds with scholarships aimed at the promotion of given political causes, 113 it should not be seen as a scolding of critical legal scholarship. This ' new ' stream in international legal scholarship -which has logically followed the earlier encroachment of post-modernism and deconstructivism in other social sciences -has proven a refreshing and invigorating 114 advent and the benefi ts of the lessons which it carries have been very valuable for international legal scholars. 115 This said, it is contended here that we can simply not all afford to be critical in that sense. There is basically no demand for it, except perhaps from international legal scholars themselves. But even international legal scholars should understand that critical legal scholarship does little to allay the above-mentioned tensions inherent in the burgeoning of legal thinking. Only a more modest and pragmatic understanding of the role of scholars can help to justify the fact that we are so many studying a not very broad subject and can lessen the inclination of scholars towards an artifi cial extension of the frontiers of international law.
Conclusion
International legal scholarship has never been so fl ourishing. This has not come without its problems, as this has increased the strain on international legal scholars. International legal scholarship is currently teeming with people devoting their entire careers to it, while it remains uncertain whether this discipline can still accommodate all of them. Drawing on the debate regarding the softness of international law and, in particular, the objections levelled by positivist legal scholars against the concept of soft law, this article has sought to demonstrate that the diffi culties inherent in the proliferation of international legal thinking have buoyed many lawyers to stretch the limits of their fi eld of study by capturing objects which are intrinsically alien to it. Indeed, many theories of softness boil down to an attempt to extend the material studied by scholars with a view to providing more room for international legal scholarship. It has ultimately been explained that such a strategy is of little avail and that only a more modest and pragmatic understanding of the role of scholars could help us feel less constricted in our fi eld of study, thereby making it unnecessary to artifi cially extend the limits of international law.
